
In a specific case, a corporate entity acquired a hotel 
property. Most of the purchase price however was attributable 
to certain building rights which were held by an individual 
who was also the sole shareholder and later complainant. 
Furthermore, the entity took over mortgage debts from the 
sole shareholder as part of the transaction. In the financials 
of the corporate entity however, the property was booked 

for a value below the purchase price. Prior to the later sale 
of the property to third parties and subsequent liquidation of 
the corporation, an assumption of the mortgage debt of the 
company by the sole shareholder took place. Nevertheless – 
contrary to commercial law regulations – also this transaction 
was not recorded in the financials of the corporation. 

Repayment of non-disclosed 
capital contributions – tax 
treatment for income tax 
purposes
According to Swiss statutory regulations, contributions, including paid-in surplus, 
effectuated by direct shareholders, that are openly disclosed and accounted for in 
the financials of the receiving corporation or cooperative are considered as reserves 
from capital contributions. The repayment of such capital contributions to current 
or future shareholders is treated the same way as the repayment of nominal share 
capital and as such is neither subject to income nor withholding tax.
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The cantonal tax authorities subsequently assessed certain 
liquidation proceeds as taxable income for the sole shareholder. 
The complainant defended herself against this verdict up 
to the Federal Court which concluded that the assumption 
of debt by the shareholder qualified as a hidden capital 
contribution into the company. The court further found that in 
contrast to the literal wording of the withholding tax law, which 
explicitly requires the recognition of capital contributions in a 
separate account, there is no such wording based on income 
tax law. The Federal Court closed that there is no convincing 
argument for a deviation from the wording of the income 
law to link the income tax exemption of a distribution of – 
unrecognized, hidden – reserves to separate accounting of 
such reserves in the financials of the contributing company. 
In the specific case, the Federal Court therefore recognized 
that the liquidation proceeds, as received by the individual, 
derived from repayments of hidden capital contributions. As a 
result, the repayment was not subject to income tax. 

Consequently, in the specific case a withholding tax of 35% 
was levied on the liquidation proceeds, whereas for income 
tax purposes a tax-exempt repayment of capital contributions 
was recognized. The court left open on the income tax declaration 
specifics, whereby an income tax-exempt distribution with 
simultaneous refund of withholding tax in the individuals tax 
return is to be claimed.

The contribution as well as the distribution of disclosed and 
non-disclosed capital contributions poses a variety of tax 
aspects. Careful planning is a must to ensure tax beneficial 
treatment. Grant Thornton Switzerland/Liechtenstein is your 
competent partner to deal with such tax matters. 
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