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Sale of own shares -
leading decision of the
Federal Supreme Court

According to commercial law, a corporation may acquire its own shares provided

it has freely disposable equity in the amount of the acquisition value and the
nominal value of the own shares does not exceed 10% of the share capital according
to the commercial register. If the acquisition is in connection with a restriction on
transferability, the maximum limit is 20%. Shares acquired in excess of 10% must

be sold within two years or canceled through a capital reduction.

If a corporation buys back its own capital shares, this leads to According to the prevailing opinion, the difference between

a disenrichment on the part of the corporation: although the the issue price and the acquisition costs is to be recognized in
company gives up financial resources in such a transaction, it equity with no effect on profit or loss - analogous to a capital
does not acquire anything in return that it did not already own.  increase - whereby the treatment of excess or reduced values

Consequently, own shares are not capitalized under accounting  with an effect on profit or loss in the sense of an option is also
law, but reduce equity to the extent of the acquisition costs considered permissible in some cases.

and are reported as a negative item in the annual financial

statements. If the acquired own shares are not canceled but

sold, the negative item in equity must be reversed.



Decision of the Federal Supreme Court of June 6, 2024
According to the facts of the case, a holding company listed
on the Swiss stock exchange acquired own shares for an
employee participation program. The allocation of these

own shares to employees resulted in a gain between the
acquisition cost and the reissue price, i.e. the value at the time
of allocation. The company recognized the difference - in
accordance with the accounting regulations under commercial
law - in the legal capital reserve with no effect on income.

In this case, the Federal Supreme Court had to deal with

the question of whether the difference between the reissue
price under the employee participation program and the
acquisition costs at the taxable holding company constitutes
a tax-neutral capital contribution or whether it should be
offset against the taxable net profit as a taxable capital gain
due to a correction provision under tax law.

The cantonal tax office and the Swiss Federal Tax
Administration (FTA] were of the opinion that, based on a
correction provision under tax law, a deviation from the
disclosure under commercial law was permissible and that the
additional proceeds accordingly constituted a taxable capital
gain.

The Federal Supreme Court held that the correction standard
put forward by the FTA, which states that the taxable net
profit from the income statement is not made up of credited
income, is not relevant in this case, as no “income” is
generated when own shares are reissued. Insofar as own
shares previously repurchased by the company are issued
in an employee participation program, this is to be seen

as a tax-free capital contribution. In agreement with the
lower court’s statements, the Federal Supreme Court stated
that the taxpayer’s choice of recognition in equity was not
objectionable.

With this leading decision, the Federal Supreme Court has
for the first time ruled on the question of the treatment of
own shares for profit tax purposes and has clarified that not
every increase in assets at company level must constitute
taxable profit. If the reissue of own shares results in a positive
difference between the acquisition cost and the reissue price,
the gain cannot be qualified as taxable due to a lack of
income.

The acquisition and reissue of own participation rights raises
various tax issues that need to be clarified in specific cases.

Grant Thornton Switzerland/Liechtenstein will be pleased

to support you as a competent partner in these matters.
We look forward to hearing from you.
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